ORDINANCE NO. 2005-048 


AN ORDINANCE OF THE BOARD OF COUNTY 
COMMISSIONERS OF PALM BEACH COUNTY, FLORIDA, 
AMENDING SECTIONS 2-80.21 THROUGH 2-80.34 OF THE 
PALM BEACH COUNTY CODE, WHICH CODIFIED 
ORDINANCE NO. 2002-064, AS AMENDED BY ORDINANCE 
NO. 04-071, THE ORDINANCE WHICH ESTABLISHED THE 
SMALL BUSINESS ENTERPRISE PROGRAM; PROVIDING 
FOR DEFINITIONS; PROVIDING FOR 
DISQUALIFICATION/REJECTION; PROVIDING FOR 
PROCUREMENT PROCEDURES; PROVIDING FOR 
CERTIFICATION; PROVIDING FOR REFERRAL FOR 
SUSPENSION OR DISBARMENT; PROVIDING FOR 
REPEAL OF LAWS IN CONFLICT; PROVIDING FOR 
SEVERABILITY; PROVIDING FOR INCLUSION IN THE 
CODE OF LAWS AND ORDINANCES; AND PROVIDING 
FOR AN EFFECTIVE DATE. 


WHEREAS, it is the policy of Palm Beach County that all businesses be afforded 
an opportunity for full participation in our free enterprise system; and 


WHEREAS, in order to implement this policy, Palm Beach County is committed to 
ensuring full and equitable participation by small business enterprises in the provision of 
goods and services to Palm Beach County; and 


WHEREAS, on October 1, 2002, Palm Beach County implemented a Small 


Business Enterprise Program; and 


WHEREAS, due to the increased cost of doing business in Palm Beach County, the 
definition of Small Business needs to be amended. 


NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY 
COMMISSIONERS OF PALM BEACH COUNTY, FLORIDA, that Sections 2-80.21 through 
2-80.34 of the Palm Beach County Code is hereby amended as follows: 

SECTION 1. DEFINITIONS: 

The definition of Acting as a Conduit Small Business and Small and 
Minority/Women Business directory contained in Section 2-80.21 are hereby 
amended to read as follows: 

A. Acting as a Conduit means, in part, not acting as a regular dealer by making 
sales of material, goods or supplies from items bought, kept in stock and regularly sold to 
the public, as opposed to only government agencies, in the usual course of business. 
Broker's, manufacturer's representatives, sales representatives and non-stocking 


distributors are considered as conduits that do not perform a commercially useful business 


function, unless normal industry practice dictates. 

B. Small business means a business domiciled in Palm Beach County and certified 
by Palm Beach County which is an independently owned and operated business concern 
organized to engage in commercial transactions and whose adjusted gross margin does 
not exceed the following: 

1. For a provider of construction the annual adjusted gross margin may 
not exceed $3,8200,000 (averaged over the previous three (3) years, 
or if in business less than three (3) years, averaged during duration 
of business). 

2 A supplier of commodities the annual adjusted gross margin may not 
exceed $1,5600,000 (averaged over the previous three (3) years, or 
if in business less than three (3) years, averaged during duration of 
business). 

3. For a supplier of professional services the annual adjusted gross 
margin may not exceed $2,9700,000 (averaged over the previous 
three (3) years, or if in business less than three (3) years, averaged 
during duration of business). 


On October 1” of each year, starting October 1, the maximum adjusted 


of Small Business Assistance website. 


citizen or a lawful permanent resident of the United States. 


C. Small and minoritywomen business directory means a compilation of certified 
small businesses and M/WBEs which is retainec-anc-pubtished maintained electronically 
by the office of small business assistance and made available to contractor(s) or vendor(s) 


for use in identifying subcontractors, material suppliers, etc. 


SECTION 2. ADDITIONAL DEFINITIONS: 


as a vocation; any service performed primarily by vocational personnel which requires the 
analysis or certification of a professional before the services are acceptable to the user of 


activity where the director of 


SECTION 3. DISQUALIFICATION/REJECTION: 
Section 2-80.26(4) is hereby added as follows: 


SECTION 4. PROCUREMENT: 


Section 2-80.28 is hereby amended to read as follows: 

The purchasing department shall establish specific purchasing procedures to 
increase SBE participation, including, but not limited to partictitarty-for purchases under 
twenty-five thousand-dottars{$25,008-08), the mandatory bid or proposal amount set forth 


in the Purchasing Code and purchases made by Decentralized Purchase Orders (DPOs) 
under one thousand dollars ($1,000.00.) hose-measures The purchasing procedures 


shall include a provision that every effort will be made by buyers to contact all registered 


certified SBE within a particular commodity area for purchases under the mandatory bid 


r proposal amount set forth in the Purchasing Code, twenty-five thousand dotiars{$25 


800-69} The purchasing procedures shall also include a process so as to allow as many 
vendors as possible to compete in providing goods and services to the county Palm Beach 
County. The purchasing procedures shall also include a provision requiring awards of 
Code 


purchases under the mandatory bid or proposal amount set forth in the Purchasing 


twenty-five thousand dottars{$25,008-06}to be made to the lowest responsive, responsible 


bidder unless a certified small business is within ten (10) percent of the lowest non-small 


business bid, in which case the award shall be made to the certified small business bidder 
submitting the lowest responsive, responsible bid. For purchases of goods and services 
over the mandatory bid or | Code twenty-five 
thousand-deltars{525 666-08) goals will be established pursuant to the provisions of 


sections 2-80.23. This section shall not apply to procurement of construction. 


SECTION 5. SMALL BUSINESS CERTIFICATION: 

Section 2-80.30(a) is hereby amended to read as follows: 

(a) Eligibility standards. An eligible small business is a business concern which 
adjusted gross margin and-number-of-emptoyees is within the standards as defined in 
section 2-80.21 above. An eligible small business for this program shall be an independent 
business. Recognition of the business as a separate legal entity for tax or corporate 
purposes is not necessarily sufficient for recognition as a small business. In determining 
whether a potential small business is an independent business, the county shall consider 
all relevant factors, including but not limited to, the date the business was established, the 
adequacy of its resources for the type of work specified, and the degree to which financial, 
equipment leasing and other relationships with other businesses vary from established 


industry practices. 


Section 2-80.30(b) is hereby amended to read as follows: 

(b) Commercially useful function. A small business is considered to 
perform a commercially useful business function when it is responsible for execution of a 
distinct element of work of a contract and carrying out its responsibilities by actually 


performing, managing and supervising the work performed. Businesses who merely act 


Section 2-80.30(c)(I)(f) is amended to read as follows: 


f. Prior three (3) years’ federal corporate tax returns, including all schedules as 
signed and filed; 
Section 2-80.30(c)(2)(e) is amended to read as follows: 


e. Prior three (3) years’ federal tax returns, including all schedules as signed and 


filed; 

Section 2-80.30(c)(3)(c) is amended to read as follows: 

c. Prior three (3) years’ federal tax returns, including all schedules as signed and 
filed. 


Section 2-80.30(i)(7) is hereby added as follows: 

(7) The small business does not meet the eligibility standards for certification as a 
small business. 

SECTION 6. M/WBE CERTIFICATION: 

Section 2-80.31(a) is hereby amended to read as follows: 

(a) Eligibility standards: Although preferences to certified M/WBEs will not be 
extended under this part, unless otherwise provided by law, businesses eligible for 
certification as a M/WBE are encouraged to maintain their certification in order to assist in 
the tracking of M/WBE availability and awards of contracts to M/WBEs. This information 
is vital to determining whether race and gender neutral programs assist M/WBE firms or 
whether race and gender preferences are necessary in order to address any continued 


discrimination in the market. 
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An eligible MBE or WBE is a small business concern domiciled in the county which 
is both owned and controlled by minorities or by women. This means that minorities or 
women must own at least fifty-one (51) percent of the business and that the management 
and daily business operations are controlled by the minorities or women who own it. An 
eligible M/WBE for this program shall be an independent business. The ownership and 
control by minorities and/or women shall be real, substantial and continuing, and shall 
continue beyond the pro forms ownership of the firm as reflected in its ownership 
documents. The minority or women owners shall enjoy the customary incident of 
ownership and shall share in the risks and profits commensurate with their ownership 
interest, as demonstrated by an examination of the substance rather than form or 
arrangements. Recognition of the business as a separate legal entity for tax or corporate 
purposes is not necessarily sufficient for recognition as an M/WBE. In determining whether 
a potential M/WBE is an independent business, the county shall consider all relevant 
factors, including but not limited to the date the business was established, the adequacy 
of its resources for the type of work specified, and the degree to which financial, equipment 
leasing and other relationships with nonminority firms vary from established industry 
practices. 


An_eligible M/WBE must_perform a commercially useful business function as 


Section 2-80.31(a)(3) is hereby amended to read as follows: 


(3) Commercially useful business function. A M/WBE is considered to perform a 


commercially useful business function when it is responsible for execution of a distinct 
element of work of a contract and carrying out its responsibilities by actually performing, 


managing and supervising the work performed. Businesses who merely act as a conduit 


useful business function, consideration will be included, but not be limited to whether the 


other business other than a governmental agency and whether the business is operated 


in accordance with normal industry practice. 
Sections 2-80.31(b)(I)(b), 2-80.31(b)(2)(b) and 2-80.31(b)(3)(f) are hereby 


deleted. 
Section 2-80.31 (b)(I)(f) is hereby amended to read as follows: 


f. Prior three (3) years’ federal corporate tax returns, including all schedules as 


signed and filed; 
Section 2-80.31(b)(2)(e) is hereby amended to read as follows: 


e. Prior three (3) years’ federal tax returns, including all schedules as signed and 


Section 2-80.31(b)(3)(d) is hereby amended to read as follows: 


d. Prior two (2) years’ federal tax returns, including all schedules as signed and 


filed. 


SECTION 7. REFERRAL FOR SUSPENSION OR DEBARMENT: 
Section 2-80.35 is hereby added as follows: 


Ordinance. 


SECTION 8. REPEAL OF LAWS IN CONFLICT: 


All local laws and ordinances in conflict with any provisions of this Ordinance are 


hereby repealed to the extent of such conflict. 
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SECTION 9. SEVERABILITY: 


If any section, paragraph, sentence, clause, phrase, or word of this Ordinance is for 
any reason held by the Court to be unconstitutional, inoperative, or void, such holding shall 


not affect the remainder of this Ordinance. 


SECTION 10. INCLUSION IN THE CODE OF LAWS AND ORDINANCES: 


The provisions of this Ordinance shall become and be made a part of the Code of 
Laws and Ordinances of Palm Beach County, Florida. The sections of this Ordinance may 
be renumbered or relettered to accomplish such, and the word "ordinance" may be 


changed to "section", "article", or other appropriate word. 


SECTION 11. EFFECTIVE DATE: 


The provisions of this Ordinance shall become effective upon filing with the 
Department of State. 


APPROVED and ADOPTED by the Board of County Commissioners of Palm Beach 


County, Florida, on this the 15th day of November , 2005. 
SHARON R. BOCK, PALM BEACH COUNTY, FLORIDA, BY ITS 
CLERK & COMPTROLLER. BOARD OF COUNTY COMMISSIONERS 
PALM BEACH COUNTY¥... E 
By: ' a Pear Lps Maa R > ‘ By: Sm fist ge fa , ' 
O O Eee ” : : N 

_. Deputy Clerk ane He Tony Masdotti, Chairman 

APPROVED AS TO FORM AND 


LEGAL SUFFICIENCY 


ee Y 


s. 


By: x hae ae , ‘ 
County Attorney 


EFFECTIVE DATE: Filed with the Department of State on the 21 day of November 
2005. 
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